TECHNICAL
UPDATE
TAXPAYER ALERT: ACCESSING THE
R&D TAX INCENTIVE
As you may be aware, the ATO and AusIndustry have jointly published a series of taxpayer
alerts (TA 2017/2 to TA 2017/5) targeting taxpayers accessing the R&D Tax Incentive.
These recent alerts have resulted in the circulation of misleading information relating
to the programme. Accordingly, we would like to take this opportunity to provide some
clarity and reassurance about the activities that are eligible.
The law has not changed in respect of the eligible R&D activities. When assisting clients
with their R&D Tax Incentive claims, BDO carefully considers the law and recent guidance
published by the ATO and AusIndustry.

Purpose of the alerts
The recent alerts represent an attempt to deter applicants and advisers that are
intending to claim activities that do not meet the eligibility requirements under the law.
However, the ATO and AusIndustry has taken a ‘one size fits all’ approach with their
guidance. As a result, the guidance fails to consider the variability of R&D activities
undertaken by different companies.
The recent addendum to TA 2017/5 which carefully rewords a large section of the alert
relating to ‘routine software testing’, demonstrates that the original interpretations are
not necessarily consistent with the law, and that all activities need to be considered on
a case by case basis.
While there may be some inconsistencies between how the ATO and AusIndustry perceive
the scope of an eligible R&D activity in comparison to industry, it is important to note
that the legal definitions for eligible activities are broad and are designed to accommodate
R&D activities in a range of industries. Recent legal precedent has confirmed that the
legislation is to be interpreted in accordance with the ordinary meaning of the words used.
Accordingly it is considered that where there is any inconsistency between what the terms
of the legislation and the wording in the ATO/AusIndustry guidelines, the terms of the
legislation constitute the preferred guidance on eligibility.
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What does it mean?
The alerts warn taxpayers against claiming what the ATO and AusIndustry deem to
be ‘ordinary business’ activities or taking a ‘whole of project’ approach. These are both
issues that have been raised by AusIndustry in its own publications, and BDO has already
considered these issues when assisting clients with their claims.
The underlying message of these alerts is that claimants should be comfortable that the
activities they are seeking to claim are consistent with the eligibility criteria. That is, they
involved a degree of uncertainty that can only be overcome through experimentation,
and that they are undertaken for the purpose of generating new knowledge in the form
of new or improved products, processes or services.
Furthermore the alerts highlight that claimants should ensure they have supporting
documentation to substantiate the intention to generate new knowledge, and the process
undertaken to generate that new knowledge to ensure they comply with the programme.
Companies should not be overly concerned if they have not classified some of their
activities directly in line with the alerts, or undertaken some experimental testing in
an ‘ordinary business’ environment.
Provided claimants can substantiate that the activity was undertaken for the purpose
of generating new knowledge through an experimental approach and the activities are
not one of the excluded R&D activities, they should have eligible R&D activities that
would comply with the R&D tax legislation.
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